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General Information

It is the policy of the Foundation, University or ASI to properly classify workers as employees or independent contractors by applying IRS guidelines.  Foundation, University or ASI departments will initiate the classification of workers as independent contractors or employees and document those decisions.  The Accounts Payable Dept. and Human Resources Dept. will review the basis for those decisions.  

This procedure provides guidelines to properly classify an individual as an Independent Contractor or Employee.  The procedures are consistent with Internal Revenue Service (IRS) rules.

The IRS has expressed concern that many colleges and universities have failed to properly classify workers.  The tendency has been for employers to consider a worker as an independent contractor.  The IRS has given a high priority to the proper classifications of worker relationships and the tax implications of the decisions made by institutions.

The penalties for misclassifying workers as independent contractors are significant.  If a worker is reclassified by the IRS as an employee, the institution will be liable for the amount of the Federal income taxes that should have been withheld during the period of misclassification as well as FICA taxes (both employer's and employee's), interest and penalties.  In addition, employee benefits would have to be extended to the misclassified worker.

Definitions

As a general matter, the one word that defines the IRS' classification line-drawing between employee and independent contractor is "control." The more control that the institution has over the worker and the work product, the more likely the worker will be deemed an employee.

EMPLOYEE:

An employee is an individual who renders a service at the will and control of an employer, both in terms of what must be done and how it must be done.  The employer can allow the employee considerable discretion and freedom of action, so long as the employer has the legal right to control both the method and the result of the services.

REGULAR EMPLOYEES:

Salaried/exempt employees who serve as consultants or independent contractors for other Foundation, University or ASI departments generally do not receive extra compensation for performing those services if those duties fall within their area of professional expertise.  Such assignments are generally considered a part of the job for which the employee is already compensated.

Nonexempt employees who "moonlight" in areas related to their primary job assignment or work skills may not be paid as independent contractors.  All regular and overtime payments to employees fitting this description will be paid through the payroll system.

An employee who is hired to perform services completely unrelated to his/her job duties and who can prove that he/she has a separate business which offers those services to the general public may, with the approval of the Accounts Payable Dept./Human Resources Dept., qualify as an independent contractor.  For example, an employee who works as an office manager and is also a musician who occasionally plays at campus events AND at other non-campus concert halls for pay, may be paid as an independent contractor for the concerts on campus.  These types of situations are exceptional and must be looked at on an individual basis.

TEMPORARY EMPLOYEES:

Temporary employees are individuals who are expected to be employed for a fixed and relatively short period of time.  Payments to temporary employees are also made through the payroll system.

AGENCY-CONTRACTED SERVICES:

Workers hired through temporary agencies are neither employees nor independent contractors.  The Foundation, University or ASI pays the employment agency for the services provided by these temporary workers and the agency provides wages and benefits to the worker.

INDEPENDENT CONTRACTORS:

An independent contractor is an individual or business over whom Foundation, University or ASI has the right to control or direct only the result of the work and not the means by which the results are accomplished.  Independent contractors are sole proprietorships, partnerships, corporations, etc., which render services to the general public and meet additional criteria within IRS guidelines.  They usually have a separate workplace and are not supervised when they are working within the organization.  They often provide a one-time or periodic service which fulfills a special need of Foundation, University or ASI and cannot be provided within the organization.  They are not entitled to employee benefits, and are generally not subject to federal income tax withholding requirements.  Payments to independent contractors are made through the accounts payable system.

EXTERNAL CONSULTANTS:

External consultants (which for the purpose of this procedure are handled identically to independent contractors) are individuals or businesses who provide professional advice, but are NOT employees of the Foundation, University or ASI (not on the Foundation, University or ASI payroll).  They usually have a skill or knowledge not available within the organization.  For sponsored research projects, external consultants are usually those individuals named in the "consultant" section of the budget proposal of the grant or contract application.  Payments are made through the accounts payable system.

INTERNAL CONSULTANTS:

Internal consultants are faculty and staff of the Foundation, University or ASI who provide professional advice under certain limited circumstances, and may be compensated for their expertise.  Payments are made through the payroll system.  For sponsored research projects, internal consultants are usually named in the "personnel" section of the budget proposal of a grant or contract application.

Departmental Procedures
DEPARTMENTAL ACTION:

After a department determines the type of service required, it will determine how that service need will be met and whether it will be through the supplemental hiring of an employee or by contracting with an independent contractor who can perform the 

professional service.  Professional services are generally defined as those services provided by consultants, architects, engineers, entertainers, speakers, performers, physicians and other professionals who are qualified by education, experience, or ability to perform specific services that are predominantly intellectual in nature.

For all service needs met by independent contractors and external consultants, it is required that an "Agreement for the Performance of Consultant Activity over $5,000” or “Services Invoice” be drawn up by the requesting department and submitted to the Accounts Payable Dept./ Human Resources Dept. In either case certain steps must be completed:

· Will the worker be teaching a for-credit course?  If so, an employer-employee relationship exists and an appointment is necessary.

· Will the worker perform services as a speaker, entertainer, or referee?  If so, additional review is required.  The worker will be treated as an independent contractor only if the twenty factor test (below) and other information so indicates.

· Complete the Twenty Factors Test.

The Twenty Factors Test is used by the IRS to determine whether a worker is an independent contractor or an employee.  The IRS does not assign a weight to the factors.  The ordering of the questions places first those that tend to be most relevant to the Foundation, University or ASI.

A copy of the Twenty Factors Test may be obtained by contacting the Accounts Payable Dept.  The questions are also provided in the next section, along with an indication of whether a yes or no response would tend to indicate an independent contractor status.  However, failing one or more of these factors does not, in and of itself, preclude the worker from being an independent contractor.  Any factors that fail should be explained.  For example, question 7 asks if the work will be done in campus facilities.  If the contractor is an electrical engineer working on a computer system, obviously the work has to be performed in campus facilities and this information should be annotated on the checksheet.  On the other hand, the fact that a larger number of factors indicate an independent contractor relationship is not necessarily determinate of the issue.  An individual classification should be made based upon the preponderance of the evidence.

The Foundation will presume that every worker hired to perform services is a Foundation, University or ASI employee.  All other classifications will require substantiation that the independent contractor status is appropriate.  The independent contractor status must be substantiated 1) by completing the Twenty Factors Test; 2) by attaching worker documents and 3) by attaching a signed "Agreement for the Performance of Consultant Activity” as mentioned below.

The ordering department will certify the Twenty Factors Test.  For this certification to be considered adequate, it must be signed by a Foundation, University or ASI employee with responsibility to monitor the work to be performed and verify satisfactory completion of the work.  Certifications by clerical staff and others with insufficient knowledge of, or responsibility for, the work to be performed are not acceptable.

An "Agreement for the Performance of Consultant Activity” must be attached and must include statements indicating at a minimum: 1) that the independent contractor's business entity will be responsible for the payment of all taxes, except backup withholding, if applicable (see information regarding preparation of Form W-9, below); 2) that they will not be eligible for any employee benefits. 3) a description with type of service, dates of service, the project number department name for whom service will be performed, amount of compensation expected, etc. and 4) that the department will be invoiced at certain intervals or upon completion of work.

A Form W-9 must also be completed to prevent backup withholding if one is not currently on file with the Foundation.

The department will complete the Payment Request form and attach the documents mentioned above and send them to the Accounts Payable Dept.

FINAL DETERMINATIONS AND APPEALS:

The Accounts Payable Dept./Human Resources Dept. will review all transactions where a worker has been named as an independent contractor rather than employee.  When there is agreement with the department's determination, the transaction will be processed as requested.

When there is disagreement, appropriate consultation will be held with the Chief Financial Officer.  

Additionally, the Chief Financial Officer retains the right to waive the "Agreement for the Performance of Consultant Activity" requirement in certain cases.

If the appropriate administrator within the ordering department believes that an inappropriate determination was made, a request may be made to obtain a ruling from the IRS.  This request is to be made by memo to the Chief Financial Officer to submit to IRS a Form SS-8, Determination of Employee Work Status for Purposes of Federal Employment Taxes and Income Tax Withholding.  This determination typically takes 6-12 months.  During that time, the worker will be paid as an employee.  If the IRS determines that the correct classification should have been as an independent contractor, the taxes withheld will be refunded to the worker.

Twenty Factors Test for Determining Independent Contractor or Employee

The Twenty Factors Test is used by the IRS to determine whether a worker is an independent contractor or an employee.  The IRS does not assign a weight to the factors.  The ordering of the questions places first those that tend to be most relevant to the Foundation, University or ASI.  A copy of the Twenty Factors Test may be obtained by contacting Accounts Payable Dept.  The twenty factors on the IRS test are listed below.  However, failing one or more of these factors does not, in and of itself, preclude the worker from being an independent contractor.  Any factors that fail should be explained.

1.
Is the worker free to perform services for a number of firms at the same time?

2.    Are the worker's services regularly made available to the general public?

3.
Can the worker realize an economic loss for non-performance other than the loss of payment for personal services?

4.
Is the worker free to establish his/her own hours?

5. Has the worker invested in facilities or equipment in order to perform the service?

6. Must the worker devote substantially full-time to the work

7.
Will a significant portion of the work be done in Foundation, University or ASI facilities?

8.
Will the worker receive training of any type?

9.
Does a continuing relationship exist between the worker and Foundation, University or ASI?

10.
If assistants are needed, will these be provided by Foundation, University or ASI?

11.   Will the Foundation, University or ASI determine or have the right to determine the order or sequence of the tasks to be completed?

12.   Are progress reports required periodically?

13.   Will the worker be paid on an hourly, weekly, monthly or other periodic basis?

14.   Will the worker be reimbursed for incidentals?

15.   Will Foundation, University or ASI furnish tools other than specialized    

        equipment

16.   Is the worker required to comply with instructions about where, when, or how he or she is to work other than general parameters?

17.
Does the success of the project hinge on the performance of the worker?

18.
Must the service(s) be rendered personally?

19.
Can the worker be discharged for convenience as one would an hourly employee as opposed to discharged related to contract requirements?

20.
Can the worker unilaterally terminate the work prior to completion without liability?

Examples
The following examples illustrate some common hiring situations and the analysis and determination that should be made.

EXAMPLE 1:

Facts:

Sheila Gray is currently employed at Foundation, University or ASI as an office secretary in the Library.  Sheila is frequently asked by faculty members to type manuscripts for them in addition to her regular work assignments because of her reputation as an excellent typist.  Often the assignments require late hours and weekends and are paid by departments other than the department to which she is assigned.

Determination:

In this case, Sheila would be classified as an employee and any payment received by her would be processed through the Payroll System.  The factors that this determination turns on include:

· Sheila's uses Foundation, University or ASI equipment to complete the assignments.

· She is currently a Foundation, University or ASI employee doing substantially the same job that she performs for the Library.

· She does not have an independent trade or business offering these same services.

· The work is under the direction and control of the institution.

EXAMPLE 2:

Facts:

John Block is hired as an instructor to teach an accounting course for one semester while the instructor that regularly teaches the course takes a sabbatical.  John is a CPA with an established practice in the Los Angeles area.  He commutes to the University twice a week to teach the accounting course.  The curriculum is designed and taught by John and the text for the course is selected by him as well.

Determination:

With these facts, John would be classified as an employee.  The determination would be based upon the following factors:

· Although John has a separate trade or business open to the public, such business is not in the business of teaching but rather providing accounting and financial services.

· John utilizes University facilities to teach the course and the support staff in the Dean's office to prepare handout materials and process grade information.

· Although John is given a great deal of discretion in directing the accounting course, such discretion is no greater than the control exercised by the institution with respect to other instructors.

EXAMPLE 3

Facts:

Spike Miller is hired by Student Academic Services to design the stage sets for a play at Theatre Dept.  Spike regularly meets with the director and reviews designs and occasionally delivers sketches of the designs for approval.  Spike develops sketches of this type for a number of other auditoriums and playhouses throughout the greater Los Angeles area operating out of his off-site home office.

Determination:

With these facts, Spike may be classified as an independent contractor.  The factors to consider in making this determination include:

· His work is not under the direct control of the institution even though he meets regularly with the director of the Theatre Dept.; i.e., the director does not control the "detail and means" by which the work is accomplished.

· Spike routinely performs these same services to the general public through his independent business.

· Spike does not use the Foundation, University or ASI to perform his design work.  Although some of the work' is performed at the theatre, the predominant work is performed at his off-site home office.


