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Effective February 1, 2002 for all consultants performing services commencing after this date, the procedure below must be followed to ensure timely payment of services rendered.  For all consultant services payments in excess of $5,000, an Agreement for the Performance of Consultant Activity for Services in Excess of $5,000.00 form must be completed and submitted to Foundation Human Resources at least two days before the individual is scheduled to begin work. Work shall not commence until a fully executed Agreement for the Performance of Consultant Activity for Services in Excess of $5,000.00 document including Foundation Human Resource Department approval has been given to the project director who then gives to the consultant.  After the services have been completed, the consultant will need to submit an original invoice to the project director for submission with a Payment Request.  The original consultant invoice must document the exact days worked and the daily rate of payment.  The completed Agreement for the Performance of Consultant Activity for Services in Excess of $5,000.00 form also needs to be attached to the Payment Request and the consultant’s original invoice.  All requests for payments that do not have all the necessary documentation attached will be returned.  

For all consultant services payments $5,000 or less, a Services Invoice form must be completed and submitted with a Payment Request to pay the consultant for their services. As a reminder, payments cannot be divided for the purposes of avoiding this policy. In addition, all payments of services for anyone affiliated with the University, Foundation, ASI, and UET including employees and/or students must be processed through Foundation Human Resources and paid through Foundation payroll.  

Background:

Occasionally there is a need for short-term professional services that cannot be performed by existing employees on our campus.  The use of a consultant may satisfy this need in some qualified situations. Consultants are in business for themselves and receive a fixed amount for services rendered.  The Foundation is not required to withhold federal or state income taxes, unemployment, social security, or disability insurance benefits from their payments.  

It is very important that individuals are classified correctly as either employees or consultants due to the potentially severe financial consequences facing the employer (Foundation).  Both the Internal Revenue Service and the Employment Development Department have the legal authority to audit an employer’s records to check for such misclassifications.  When individuals meeting the definition of an employee are found to be misclassified as consultants, both agencies will not only collect the applicable taxes that should have been withheld, but will impose large penalties on the employer (Foundation).

The basic definition of a consultant and employee are:

Consultant: A consultant is an individual, not affiliated with the University, Foundation, UET, or ASI, providing primarily professional or technical advise under a written agreement. 

Employment Relationship: An employee relationship exists when the employer (Foundation) has the right (whether or not it exercises the right) to supervise and control the manner of performance as well as the results of the service by the individual (employee).  When such a relationship exists, the individual will be employed under the formal employment process through Foundation payroll.

To aid in this process, the Internal Revenue Service has developed guidelines in determining if an individual should be classified as an employee or a consultant. These guidelines have been integrated into this policy.

Procedure:

For payments in excess of $5,000.00, an Agreement for the Performance of Consultant Activity for Services in Excess of $5,000.00 form (Exhibit A) must be completed consisting of the two-page form and the two-page question form.   After verbal agreement on the work to be accomplished and the payment terms is reached between the Foundation account holder and the proposed consultant, the Agreement for the Performance of Consultant Activity for Services in Excess of $5,000.00 form is completed, signed by an Foundation account authorized signor, and submitted to the consultant for review and signature. This would include the Foundation account authorized signor completing the two pages of questions attached to the form by answering yes or no.    The consultant signs the agreement and the Foundation account holder returns all four completed pages of the form to Foundation Human Resources Department for approval.  This form must be submitted to Foundation Human Resources at least two days before work is scheduled to begin.  If the person can be classified as a consultant, a fully-executed document will be return to the account holder by Foundation Human Resources within two days and the consultant can begin work on the project.

Work shall not commence under this agreement until a fully executed document complete with Foundation Human Resource Department approval has been received by the consultant and the consultant has been given approval to proceed. Any work performed by the contractor prior to the date of approval of the Agreement for the Performance of Consultant Activity for Services in Excess of $5,000.00 shall be considered as having been performed at the contractors own risk for which the Foundation is not obligated to pay.  As a reminder, payments cannot be divided for the purposes of avoiding this policy. If a pattern of sending in these agreements to Foundation after the work is performed is noted, the Foundation’s Chief Financial Officer and account holder will meet to resolve this issue.

For grant and contract accounts, the maximum daily rate must be in compliance with the contract/agency guidelines.  If no specific amount is detailed in the contract/agency compliance guidelines, the maximum amount per day allowable is $500.00 per guidelines established by the Foundation’s cognizant agent for sponsored projects, The Department of Health and Human Services.  In addition, the number of days the individual will be working and the daily rate must be indicated on the Agreement for the Performance of Consultant Activity for Services in Excess of $5,000.00 form.

Performance and Payment:

It is the Foundation account holder’s responsibility to closely monitor the work of any contractor to be certain that the work is being performed in accordance with the requirements of the agreement. 

The consultant must submit original, itemized invoices to the account holder after the services have been satisfactorily performed. The invoice must document the exact days worked and the daily rate of payment.  Under no circumstances will services be paid in advance of work not completed.  When a contractor invoice is received, the Foundation account holder must submit a Payment Request Form and attach the original consultant invoice and the completed Agreement for the Performance of Consultant Activity for Services in Excess of $5,000.00 form.  All requests for payment that do not have all the necessary documentation attached will be returned.
This policy and related forms can be found on the Cal Poly Pomona Foundation Financial Services website at: www.foundation.csupomona.edu/financial.  If you have any questions about this policy, please call:
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AGREEMENT FOR THE PERFORMANCE OF CONSULTANT ACTIVITY FOR SERVICES IN EXCESS OF $5,000.00

	Foundation Account No.:
	
	
	Date:
	

	
	
	

	Project Title:
	

	
	
	

	Type of Service:
	
	Consultant
	
	Lecturer         _________ Other Specified Below:

	
	
	

	
	
	

	
	

	Name:
	

	
	
	

	Address:
	
	

	
	

	
	

	
	
	

	Social Security Number:
	
	

	
	

	Tax ID Number:
	

	
	
	
	

	Actual dates services are to be performed:
	

	

	Detailed description of services to be performed (required):

	

	

	

	

	

	Fee is calculated at 
	$
	per
	
	Total Fees:
	$


 Agreement of Consultant:

I agree to perform the services described above at the rate indicated.  I understand that I am not now and will not become, as a result of the Agreement, an employee of the California State Polytechnic University or Cal Poly Pomona Foundation, Inc., because I follow an independent trade or profession, and will not be subject to control and direction of said Foundation as to the details and means for accomplishing the anticipated result of my service.

A. Payment will be made as per agreement.  Consultant shall submit an invoice, in arrears, containing a certification of the type of services performed, and a statement that all required work has been completed, as well as a written report of the required work as agreed to herein.

B. The Consultant agrees to indemnify, defend and save harmless the Foundation, its officers and employees from any and all claims and losses accruing or resulting to any and all contractors, subcontractors, materialmen, laborers and any other person, firm or corporation furnishing or supplying work, services, materials or supplies in connection with the performance of this agreement and from any and all claims and losses accruing or resulting to any person, firm or corporation who may be injured or damaged by the Consultant in the performance of this agreement.

C. The Consultant and the agents and employees of the Consultant, in the performance of this agreement, shall act in an independent capacity and not as employees or agents of the aforementioned Foundation.

Without the written consent of the Foundation, this agreement is not assignable by the Consultant either in whole or in part.

D. Any unreasonable delay in processing this agreement will cause it to be null and void.

E. Alterations or variations of the terms of this agreement shall be invalid unless made in writing and signed by each party that is signatory hereto, and no verbal understanding or agreement not incorporated herein, shall be binding on any of the parties signatory hereto.

G:   Work shall not commence under this agreement until the independent consultant has received a fully executed agreement and the consultant has been given approval to proceed.  Any work performed by the contractor prior to the date of Foundation’s approval of this form shall be considered as having been performed at their own risk for which the Foundation is not obligated to pay.

The Consultant shall not utilize any information, not a matter of public record, which is received by him by reason of this agreement, for pecuniary gain not contemplated by the terms of this agreement, regardless of whether the Consultant is or is not under contract at the time such gain is realized.  The report survey or other product developed by the contract pursuant to this agreement is the property of the Foundation.  Breach of this provision will make the contract voidable at the Foundation’s option, and the Consultant shall be liable for any other damages incurred by the Foundation as the result of such breach.  This agreement shall be construed in accordance with, and their performance governed by, the laws of the State of California.

In signing this agreement, Consultant certifies that she/he is not an employee of the Federal Government or an employee of any other project sponsored by a Federal Agency, thereby not receiving dual compensation for the services provided herein.

The Foundation reserves the right to terminate this agreement upon written notice to the Consultant.  All satisfactory work completed up to the time of such termination shall be paid in full by the Foundation upon submission of an invoice.






             I certify that I am not a Cal Poly Pomona Foundation, University, UET, or ASI employee or student
	Consultant’s Signature:
	


To be completed by Foundation Account Holder:

Certification and justification regarding the need for these services: 

I hereby authorize the obligation of funds (indicate above), I have reviewed pages 3 and 4 of this agreement and agree with the

answers, and certify to the following conditions which I understand the requested performance agreement must meet:

a.  No University, Foundation, UET, or ASI employees assigned to the project can perform the services describe above.

	b.  The objective selection process for the above named consultant include the following steps:

	

	

	

	


c.  The fee is calculated as follows:

	

	

	

	


	Foundation Account Authorized Signor:
	


Foundation Human Resource Approval:

	Human Resource Approval Signature:
	


 PLEASE ANSWER YES/NO TO THE FOLLOWING QUESTIONS:
1) Instructions:  Do you have the right to give the worker instructions about when, where, and how to work?  YES/NO


A worker who is required to comply with other persons’ instructions about when, where, and how he or she is to work is ordinarily an employee.  This control factor is present if the person or persons for whom the services are performed have the right to require compliance with instructions.

2) Training:  Do you train the worker to do the job in a particular way?




YES/NO ________

Training a worker by requiring an experienced employee to work with the worker, by corresponding with the worker, or by requiring the worker to attend meetings, indicates that the person or persons for whom the services are performed want the services performed in a particular manner.  This would indicate an employer-employee relationship.

3) Integration:  Are the worker’s services so important to your business that they have become a necessary part of the business? 












YES/NO ________

Integration of the worker’s services into the business operations generally shows that the worker is subject to direction and control.  When the success or continuation of a business depends upon the performance of these services, the workers who performed those services must be subject to a certain amount of control by the owner of the business and required to be classified as an employee.

4) Services rendered personally: Must the worker provide the services personally as opposed to delegating tasks to someone else?











YES/NO


If the services must be rendered personally by the worker and cannot be delegated to someone else, this worker is under the control of the person for whom the services are performed.  This would indicate an employer-employee relationship. 

5) Hiring, supervising, and paying assistants: Do you hire, supervise, and pay the worker’s assistants? YES/NO ________

If the person or persons for whom the services are performed hire, supervise, or pay the outside worker’s assistants, then this indicate control over the perform of the job and an employer-employee relationship. An independent control takes full responsibility for his or her own assistants.

6) Continuing relationship: Is there an ongoing relationship between the worker and yourself where services are performed frequently, but irregularly?









YES/NO ________

A continuing relationship between the worker and the person or persons for whom the services are performed indicates an employer-employee relationship exists.  An independent contract’s relationship is usually a set period of time.

7) Set hours of work: Do you set the worker’s hours?






YES/NO ________

The establishment of set work hours by the person or persons for whom the services are performed indicates control and an employer-employee relationship. A consultant has the freedom to begin and end work each day.

8) Full time required: Must the worker spend all of his or her time on your job?



YES/NO ________

If the worker must devote substantially full time to the business of the person or persons for whom the services are performed, that person or persons has control over the amount of time the worker spends working. A consultant, on the other hand, is free to work when and for whom he or she chooses.

9) Doing work on employer’s premises: Must the individual work on your premises and do you control the route or location where the work must be performed?








YES/NO ________

If the work is performed on the premises of the person or persons for whom the services are performed, that factor suggests control over the worker.  If work is done off premises such as the worker’s office, this indicates some freedom from control.  However, this fact by itself does not indicate that worker is not an employee.  The importance of this factor depends on the nature of the service involved and the extent to which an employer generally would require that employees perform such services on the employer’s premises.  Control over the place of work is indicated when the person or persons for whom the services are performed have the right to compel the worker to travel a designated route, to canvass a territory within a certain time, or to work at specific places as required.

10) Order or sequence set: Do you have the right to determine the order in which services are performed?
YES/NO ________

If a worker must perform services in the order or sequence set by the person or persons for whom the services are performed, that factor shows that the worker is not free to follow the worker’s own pattern of work but must follow the established routines and schedules.  Often, because of the nature of the occupation, the person or persons for whom the services are performed do not set the order of the services or set the order infrequently.  It is sufficient to show control, however, if such person or persons retain the right to do so.

11) Oral or written reports: Must the worker give you reports accounting for his or her actions?

YES/NO ________

A requirement that the worker submit regular or written reports to the person or persons for whom the services are performed indicates a degree of control.

12) Payment by hours, week, month: Are you going to pay this person by the hour/week/month?

YES/NO ________

Payment by the hour, week, or month generally points to an employer-employee relationship provided that this method of payment is not just a convenient way of paying a lump sum as an agreed upon cost of a job.  Payments made by the job or on a straight commission generally indicate that the worker is a consultant.

13) Payment of business and/or traveling expenses: Do you pay the worker’s business or travel costs?    YES/NO ________

If the person or persons for whom the services are performed ordinarily pays the worker’s business and/or traveling expenses, the worker is an employee.  An employer generally retains the right to regulate and direct the worker’s business activities.

14) Furnishing of tools and materials: Do you provide the worker with equipment, tools, or materials?  YES/NO ________

If the person or persons for whom the services are performed furnish significant tools, materials, and other equipment, an employer-employee relationship exists.  

15) Significant investment: Does the worker have an investment in the equipment and facilities used to do the work? 

YES/NO ________

If the worker invests in his or her own facilities (such as the maintenance of an office rented at fair value from an unrelated party), then the worker is a consultant.  On the other hand, lack of investment in facilities indicates dependence on the person or persons for whom the services are performed and, accordingly, the existence of an employer-employee relationship.

16) Realization of profit or loss: Can the worker make a profit or suffer a loss as a result of the work, aside from the money earned from the project?  









YES/NO ________

A worker who can realize a profit or suffer a loss as a result of the worker’s services (in addition to the profit or loss ordinarily realized by employees) is generally a consultant.  For example, if the worker were subject to a real risk of economic loss due to significant expenditures such as salary payments to unrelated employees, this would indicate consultant status.  However, the risk that a worker will not receive payment for his or her services is common to both consultants and employees.  This alone does not constitute a sufficient economic risk to support treatment as a consultant.

17) Working for more than one firm at a time: Does the person work for more than one company at a time? YES/NO ________

A worker who provides services for a multiple of unrelated persons or firms at the same time generally indicates that the worker is a consultant.

18) Making service available to the general public: Does the person make his services available to the general public? 

          YES/NO ________

The fact that a worker makes his or her services available to the general public on a regular and consistent basis indicates a consultant relationship.

19) Right to discharge: Can you fire the worker?






YES/NO ________

An employer exercises control through the threat of dismissal. A consultant, on the other hand, cannot be fired so long as the consultant produces a result that meets the contract specifications.

20) Right to terminate: Can the worker quit at any time without incurring liability? 


YES/NO ________

If a worker has the right to end his or her relationship with the person for whom the services are performed at any time he or she wishes without incurring liability, that factor indicates an employer-employee relationship.

COMPLETED BY:
____________________________________




DATE: ________________________






P:\Accounts Payable\Groupshare\Procedures_Policies_Training Mat'l\AP Manual\ApPolicy\Completed Policy\AP_270_Consultant Activity.doc
Rev’d 12/06

Page 3 of 6

